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How many decisions do we make in a day!? Research by Cornell University estimates that 
we make 35,000 on a daily basis with over 200 of them being about food alone! Some of 
these decisions, on reflection, are good ones and some are not so good. My 200 related to 
food need some careful attention I’d suggest! Some of our decisions are made with little 
thought and some require careful consideration. We’ve been making some decisions for an 
awfully long time, so some are made almost on autopilot. My decision to have a cup of 
coffee on a morning is largely now pre-programmed and I do it, pretty much, without 
thinking. When I have a bigger decision to make, like where to go on holiday, I think about 
past experiences, talk to family and friends, research destinations on the internet, think 
about the safety of flying or train travel, consider my budget and eventually arrive at a 
decision. Sometimes, I devote no time to thinking and simply decide, as my interesting 
collection of apparently useful things from Ikea, that I never use, demonstrates! 
 
My ability to make those decisions though has never been called into question. When 
people are older and have dementia, or a person has had a stroke that has affected their 
cognition, or they are a younger person with a learning disability, then that ability to make 
some decisions for oneself may well be called into question. The Mental Capacity Act (MCA) 
(2005) provides a framework for exploring such things. Importantly the Act starts by stating 
that ‘every adult has the right to make their own decisions if they have the capacity to do 
so. Family carers and healthcare or social care staff must assume that a person has the 
capacity to make decisions, unless it can be established that the person does not have 
capacity.’ (MCA Code of Practice 2005, p.20). We must assume that people can make their 
own decisions. Sometimes though people may feel that someone can’t make a particular 
decision and call in to question their capacity to do so. The Mental Capacity Act and the 
Code of Practice offer us some guidance built on by case law, that helps us figure out what 
to do when such a circumstance arises. 
 
Firstly, let’s think about capacity. What is ‘the capacity to make a decision’? Importantly that 
question focuses us on the first point to consider. Capacity is about a particular decision. 
People do not simply have or not have capacity. There is no opportunity for a blanket, 
‘cover all’, statement on capacity. Rather a person’s capacity to make a particular decision 
must be considered. The MCA and its Code of Practice starts by offing us a definition that is 
simple – capacity is the ability to make a decision. Where it is felt that someone lacks the 
capacity to make a particular decision then somehow it must be decided whether they do or 
don’t. Crucially here the onus is on the person who feels that an individual lacks capacity to 
demonstrate they lack it and not on the individual to somehow prove they possess it. A lack 
of capacity cannot be established solely by a medical condition, diagnosis or with reference 
to age, appearance, condition or aspect of behaviour. The unique circumstances of the 
individual and the decision need to be considered. 
 
It was made clear in both PC and NC v City of York Council (2013) and in Kings College NHS 
Foundation Trust v C and V (2015) that the 3 elements of assessing capacity are to be 
considered in the order laid down. There is a reason they are in the order they are in. Firstly, 
the question ‘is the person able to make the decision’ is asked. The second principle of the 



MCA needs to be immediately considered here, namely, that of supported decision making. 
People should receive all practicable support to help them make a decision. This could be in 
the form of information, consultation or support from others, among other things. The third 
principle of the MCA is that people have the freedom to make unwise decisions. So simply 
because professionals don’t agree with a particular decision doesn’t demonstrate a lack of 
capacity.  
 
After supporting someone and considering whether the decision made is an unwise one that 
doesn’t call into question the persons capacity, the second step is to consider if the person 
has an impairment or disturbance in the function of their mind or brain. This could be 
dementia, a learning disability, or a disturbance resulting from a mental health problem, for 
example. Then, is the person’s ability to make the decision because of the identified 
disturbance or impairment. The progression between these steps can sometimes be 
apparent and straight forward but not always. In the case of CH v A Metropolitan Council, 
CH had Downs Syndrome and an associated learning difficulty and was married to his wife 
WH. The couple sought fertility treatment and during the process were advised to abstain 
from sex. In the view of a consultant psychologist CH lacked the capacity to consent to sex. 
Therefore, if the couple had sex WH was committing an offence, namely having sex with 
someone without their consent. The consultant psychologist also stated however that CH 
should be given a course of sex education to achieve capacity. The lack of capacity here then 
wasn’t as a consequence of the impairment of mind but rather a lack of education. This is 
important to note. Any diagnosis on its own does not necessarily mean capacity is lacking 
and the second principle of supporting people to make decisions needs to be fully actioned.  
 
The consideration of capacity starts with a clear question and the establishing of what 
information is relevant. In the case of residency, the question might be ‘do you want to 
move into a care home’? The judge presiding over LBX v K, L and M (2013) suggested the 
following specifics regarding relevant information should be put to the person:  
 

¡ The two or more options for living 
¡ Broad information about the area 
¡ The difference between living somewhere and visiting it 
¡ The activities the person being assessed would be able to do in each 
¡ Whether and how the person would be able to see friends and family in each place 
¡ The payment of rent and bills 
¡ Any rules of compliance and/or general obligations of a tenancy 
¡ Who they would be living with at each place 
¡ The sort of care they would receive in each place 
¡ The risk that a family member or other contact may not wish to see them if they 

choose a particular placement against someone wishes 
 

This is a comprehensive list but is essential to ensure the functional test regarding the ability 
to make a decision is sufficiently robust. Looking at the list above I am sure you would agree 
that discussing the information described would take time, and time is crucial in ensuring 
someone has the best chance of deciding for themselves. 
 
Once you have a question and understand the relevant information the functional test asks:  



 
¡ ‘Does the person have a general understanding of what decision they need to make 

and why they need to make it?  
¡ Does the person have a general understanding of the likely consequences of making, 

or not making, this decision?  
¡ Is the person able to understand, retain, use and weigh up the information relevant 

to this decision?  
¡ Can the person communicate their decision (by talking, using sign language or any 

other means)? Would the services of a professional (such as a speech and language 
therapist) be helpful? 

 
What is important here, particularly in the area of ‘understanding and weighing up’ is the 
information that the person is provided with. Firstly, they should be provided with more 
than one option to weigh up. Simply deciding ‘yes’ or ‘no’ to one option is not appropriate. 
In deciding ‘no’ you’d need to know what the other option resulting from ‘no’ is. In the case 
of residency, as we see above, the person needs to know what being in a care home would 
be like and what it would be like to be at home. This would include what care is available in 
both settings and potential shortfalls in care. All the relevant information laid out by the 
judge in the case above needs to be considered by the individual, with support if required, 
to ensure thorough consideration of the decision. The information should be provided in a 
format or language that they are able to comprehend at a pace they are able to cope with. 
Then consideration is given to whether they can retain that information for long enough to 
use and weigh it up. The judge presiding in the case of Kings College NHS Foundation Trust v 
C (2015) stated that a capacity assessment should be an attempt at a real conversation with 
a person on their terms applying their value system. In this particular case C had attempted 
to commit suicide, and having failed, required dialysis for the rest of her life. She chose that 
this wasn’t a life she wanted to live and refused dialysis knowing this would result in her 
death. The medical staff felt her decision was not a capacitated one as from their value base 
they could not comprehend someone giving up their life in such a way. A real conversation 
that started with the patient’s value base may have avoided the ensuing court case that 
resulted in the patient’s decision being upheld. 
 
The question of capacity has recently been considered in relation to the use of social media 
by vulnerable adults (Re: A (Capacity: Social Media and Internet Use: Best Interests)). The case 
of A concerned a 21-year-old gay man with a learning disability and impairment in adaptive 
social functioning and executive functioning. He was sharing intimate photographs of himself 
online and was in contact with known sex offenders. Justice Cobb carefully considered the 
situation and concluded that online contact is different to other forms of contact and capacity 
in one does not necessarily translate to the other and notes that the question is specifically 
about contact and not general internet usage. This is important as internet usage can be very 
important for some with disabilities. He then goes on to consider the relevant information 
which the person needs to able to understand, retain, and use and weigh up and concludes the 
following: 
 

• Information and images (including videos) which you share on the internet or 
through social media could be shared more widely, including with people you 
don’t know, without you knowing or being able to stop it;  



• It is possible to limit the sharing of personal information or images (and videos) 
by using ‘privacy and location settings’ on some internet and social media sites; 
[see paragraph below]; The judge notes that the mechanisms for doing this do 
not need to be understood – merely that it can be done. In considering 
someone’s ability to use and weigh up information it is well established that it 
is the salient, or essential, elements that are important not usually the finer 
detail. Another example would be around questions of managing finances. 
Understanding that goods and services needs to be paid for, while not 
understanding how a bank account functions may be sufficient in some 
circumstances for example. 

• If you place material or images (including videos) on social media sites which 
are rude or offensive, or share those images, other people might be upset or 
offended; The judge states he particularly uses language here like ‘rude’ as he 
feels these are terms understandable to someone with a learning disability. 

• Some people you meet or communicate with (‘talk to’) online, who you don’t 
otherwise know, may not be who they say they are (‘they may disguise, or lie 
about, themselves’); someone who calls themselves a ‘friend’ on social media 
may not be friendly;  

• Some people you meet or communicate with (‘talk to’) on the internet or 
through social media, who you don’t otherwise know, may pose a risk to you; 
they may lie to you, or exploit or take advantage of you sexually, financially, 
emotionally and/or physically; they may want to cause you harm;  

• If you look at or share extremely rude or offensive images, messages or videos 
online you may get into trouble with the police, because you may have 
committed a crime; 

The judge then makes an assertation, which has been made in other cases, that the bar should 
be no higher for people who may lack capacity than for those whose capacity is not being 
questioned. He states that he considered the psychological damage some sites, for example 
sites of extreme pornography, can do, and concluded that people do not specifically consider 
this damage, or may choose to ignore it, therefore it was not appropriate for inclusion in his 
ruling.  

This, I feel, is a great example of the serious consideration required with regard to the steps 
to help someone make a capacitated decision. Ultimately these points of information were 
put to the person and it wasn’t felt that he had capacity to understand and weigh up these 
things. Also, the judge points out that efforts have been made over months and years to 
help the person understand without success. This is important. Issues of capacity, 
supporting people to making decisions, and assessing capacity are not one-off events but 
rather an on-going process of assessment, consideration, and review.  
 
The House of Lords Select Committee report (2015) that explored implementation of the 
Act were critical of practitioner’s application of the presumption of capacity principle with 
witnesses to the committee stating that there was more an assumption of lack of capacity 



based on diagnosis or decision perceived as unwise. It is important then that the first step is 
to see if the person can make a decision with appropriate support before considering why it 
is they cannot make the decision. If you start your involvement with the person with the 
fact that they have a disturbance or impairment of mind or brain and then ask them to 
make a decision you risk analysing their responses from an already biased position. Start 
with the person without any preconceived ideas. Ask them the question, give them the 
relevant information, offer them support, and see what they have to say. Surely that’s what 
you’d want for yourself? That is also what the Act demands. 
 
 
 
 
 


